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A proposal and its acceptance is the universally acknowledged process for the formation 

of an agreement. The proposal is the starting point.  

Offer signifies that offer must be express either through word or conduct.  

 At least two person must be required.  

 Willing to do: Positive Connotation.  

 Abstains from doing: Negative Connotation.  

 Reason: with a view to obtaining the assent.  

 Significance must to be another person then it will be considered as an offer.  

Section 2(a) of ICA stipulates that when one person communicates his desire or 

intention for doing something or to abstains from doing with the expectation 

that the other person will accept it then he is said to make a proposal.  

Essentials of a valid offer 

1. There must be two persons- For valid offer and acceptance, ICA requires two competent 

persons who may be either natural or legal.  

2. Offer must be communicated- Unless and until an offer is communicated it cannot be 

accepted. Therefore communication of an offer is must and offer hidden in heart is not valid 

offer in the eyes of law.  

Justice Banerji in Lalman Shukla v. Gauri Dutt (1913) pointed out that there can be no 

acceptance of an offer unless there is knowledge of the same. Therefore communication of an 

offer is a very important step in the formation of contract.  
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3. Significance must be to entered into legal relationship- Where offer is made without 

animus contrahendi (intention to enter into a contract) will not result into a valid contract. 

[Significance for what- to receive the assent] 

4. Offer must be to do or to abstain from doing something therefore it implies that offer csn 

be positive or negative.  

5. Offer is always with the expectation of assent.  

6. Offer must be in terms of final willingness and has to be certain otherwise it will not fulfil 

the requirements of section 2(a) of ICA.  

Offer v/s Invitation to offer 

Offer Invitation to offer 

Final willingness of party to enter into 

contract  

It is not final willingness. It is mere invitation 

to make an offer.  

Offer is reciprocated by acceptance.  Reciprocal of invitation to offer results in 

offer.  

Offer is a stage after invitation.  It is a stage prior to offer.  

Offer is defined under Section 2(a) Not defined.  

As it is final so terms and conditions are 

final.  

Terms and conditions are not final.  

 

Pharmaceutical Society of Great Britain v. Boats Cash Chemist Ltd. (1952) 

In this case the goods are displayed in a show-window or inside the shop and such goods bear 

the price tag.  

Question: Whether that amounts to an offer to sell goods at price mentioned on the price 

tags.  

The Court held that the display of articles even on a “self service basis” was not an offer but 

was merely an invitation to treat.  
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Harvey v. Facey (1893) 

Facts: Defendants were the owner of a plot of land known as Bumper Hall Pen. The plaintiff 

send telegram to defendant and in that telegram he asked “Will you sell us Bumper Hall 

Pen”? The defendant in reply telegraphed “Lowest Price of Bumper Hall Pen is 900 Pounds. 

The Plaintiff sent another telegram in his reply that he agrees to buys it but the defendant 

refuses.  

Question: Whether the quotation of the price was held to be an offer or not?  

The Privy Council held that the exchange of the above stated telegram had not resulted into a 

contract. As the defendant in his reply only said that the lowest price of Bumper Hall Pen is 

900 pounds. It is just an offer and the offer is not accepted by defendant. So there was no 

binding contract between the parties. Thus, quotation of price was held not to be an offer.  

Bank of India v. Swarnkar (2002) SC- It was said that Voluntary Retirement Scheme is an 

invitation, so proposal to seek VRS is merely an offer and if it is not accepted then there is no 

contract and offeree can withdraw the offer.  

Kinds of offer 

1. Particular or Specific Offer 

Meaning- Offer is made to a particular person.  

Implication- only that person can accept the offer who is particular to that offer.  

Case Law- SAID V BUTT, Boulton v. Jones 

2. General or Public Offer 

Meaning- When offer is made to public at large.  

Implication- Anyone can accept it.  

Case Law: Carlill v. Carbolic Smoke Ball Co.  

3. Counter Offer 

Meaning- When an offer is made against an already offer or offer against offer.  
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Implication- As there is no acceptance there is no contract. Furthermore second offer destroys 

second offer.  

Case Law: Hyde v. Wrench.  

3. Cross Offer 

Meaning- When two similar offers cross each other (usually in post) 

Implication- They are only offers from both sides and no acceptance and therefore no 

contract.  

Case Law: Tinn v. Hoffman 

4. Open or continuing or Standing Offer 

Meaning- If in case an offer is open for sometime it is called continuing, open or standing 

offer. This type of offer is relevant for tenders. Tenders may be of two types: 1. Where 

accepting the lowest tender amounts to acceptance. 2. Where after acceptance of lowest 

tender there must be deposit of security money and placing of an order.  

A tender is in the same category as a quotation of prices. When a tender is approved, it is 

converted into a standing offer. A contract arises only when an order is place on the basis of 

the tender. These principles were laid down in the well known case of Bengal Coal Co. Ltd. 

v. Homee Wadia & Co. ILR 1899 24 Bom 97, the Court observed that there is no contract, 

but simply a continuing offer that each successive order given by the plaintiff’s under it was 

an acceptance of the offer as to the quantity ordered, and that thus the offer of the defendants 

and each successive order of the plaintiff together constituted a series of contracts. The 

defendants could not revoke theri offer as to orders actually given, but except as to them, they 

had full power of revocation.  

In Union of India v. Madala Thattiah (1964) 3 SCR 774, the Supreme Court has laid down 

that a clause in a tender authorising the party inviting tenders to terminate the contract at any 

time for the future supplies does not destroy the very basis of the contract and the clause is 

valid.  

Implications- If there is no prohibition of revocation, it can be done. But when there is a 

clause which prohibits withdrawal then one cannot withdraws.  
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Case Law- Union of India v. Madala Thattiah held that a tender can be revoked before 

opening and acceptance of tender, unless a contrary clause is in tender.  

 

General Offer 

In case of general offer, offer is made to public at large which may be accepted by anyone to 

fulfil the condition of the offer.  

Classical Views- Week v. Tybald- This case upholds the classical views by ascertained that 

general offer cannot be made because one offer cannot have innumerable acceptances. 

Moreover in a general offer the proposer will be unable to assess whether the offeree 

ascertained the said offer.  

Modern views: Carlill v. Carbolic Smoke Ball and Co.  

In this case, three important questions were raised.  

1. There was no intention to enter into legal relationship and the advertisement was a 

mere puff.  

2. There was no communication of acceptance of offer therefore no contract.  

3. It is a kind of wagering agreement and therefore the claim should fail.  

Answer 

1. The court said advertisement was a serious offer. This was cleared from the facts that 

they promise to pay 100 pounds compensation to the user and furthermore deposited 

money to this effect in the bank as well. This shows animus contrahendi (Intention to 

enter into a legal relationship).  

2. The court held communication of acceptance can be by conduct or as in this case by 

performance of condition. In this case purchasing and using the medicine tantamount 

to performing the conditions of offer.  

3. Wagering agreements implies that there is mutuality of win or loss but in this case 

there is no mutuality of win or loss and hence cannot be considered as wagering 

agreement.  
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Communication of Proposal 

The first part of the definition of the proposal lays emphasis upon the requirement that the 

willingness to make a proposal should be signified. It means that the proposal should be 

communicated to the other party. The process of making a proposal is completed by the act of 

communicating it. Section 3 recognises the mode of communication and Section 4 prescribes 

as to when the communication is complete.  

Section 3: Communication, acceptance and revocation of proposals- A proposal may be 

communicated in any which has the effect of laying before the offeree the willingness to do 

or to abstain. It may be made by word of mouth, or by writing or it may even be made by 

conduct.  

Section 4: Communication when complete- The Communication of a proposal is complete 

when it comes to the knowledge of the person to whom it is made.  

Illustrations (a) A proposes, by letter to sell his house to B at a certain price. The 

communication of proposal is complete when B receives the letter.  

“An offer cannot be accepted unless and until it has been brought to the knowledge of the 

person to whom it is made”. This principle was acted upon by the Allahabad High Court in 

Lalman Shuka v. Gauri Datta (1913) 11 AII LJ 489. The defendant’s nephew absconded from 

his home. He sent his servant in search of the boy. When the servant had left, the defendant 

by hand-bills offered to pay Rs. 501 to anybody discovering the boy. The servant came to 

know of this offer only when he had already traced the missing child.  

Banerji J. said “In my opinion a suit like the present can only be founded on a contract. In 

order to constitute a contract there must be an acceptance of an offer and there can be no 

acceptance unless there is knowledge of the offer.  

In Williams v. Carwardine (1833) 4 B & Ad. 621, the plaintiff, who knew that reward had 

been announced to be given to anyone who gave information leading to the conviction of an 

assailant for murder, gave the necessary information. While giving the information, the 

plaintiff mentioned that she had given the information to ease her conscience. At that time 

she did not intend to claim the reward. She, however, subsequently brought an action to claim 

the same. It was held that since the offer had been accepted with its knowledge, there was a 

valid contract and therefore, she was entitled to claim the reward.  
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Express and Implied Proposals- A man may express his desires to do something done by his 

actions. Conduct may often convey as clearly as words a promise, or an assent to a proposed 

promise. An offer which is made by conduct is called an implied offer and the one which is 

expressed by words, written or spoken is called an express offer. An acceptance may likewise 

be made expressly or impliedly as section 9 declares: Promise, express and implied- In so far 

as the proposal or acceptance of any promise is made in words, the promise is said to be 

express. In so far as such proposal or acceptance is made otherwise than in words, the 

promise is said to be implied.  

Contract by conduct- An illustration of a contract arising from conduct is Upton Rural 

District Council v. Powell (1942) 1 AII ER 220, A fire broke out in the defendant’s farm. He 

believed that he was entitled to the free services of Upton Fire Brigade and, therefore, 

summoned it. The Court said: The truth of the matter is that the defendant wanted the 

services of Upton; he asked for the service of Upton and Upton in response to that request, 

provided the services. Hence the services were rendered on an implied promise to pay for 

them.  

Whether Intention to enter into Legal Relationship is necessary for formation of a valid 

contract? 

Indian Contract Act does not expressly prescribes this requirement. However, English Case 

laws have asserted that animus contrahendi is very important in the formation of contract 

[McGregor v. McGregor, Balfour v. Balfour].  

In Balfour v. Balfour, Lord Atkin explained the principle thus: “There are agreements 

between parties which do not result in contract within the meaning of that term in law. The 

ordinary example is where two parties agrees to walk together or where there is an offer and 

acceptance of hospitality. Nobody would suggest in ordinary circumstances that these 

arrangements results in what we known as contracts, and one of the most usual forms of 

agreements which do not constitutes a contract appears... to be the arrangement which are 

made between husband and wife. These arrangements do not result in contract at all, even 

though there may be what would constitute consideration for the agreement. They are not 

contracts because parties did not intend that they shall be attended by legal consequences.  

In family or social matters there can be a legally binding contract. All that the law requires 

that the parties must intend legal consequences. McGregor v. McGregor is an early 
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illustration of a binding engagement between a husband and wife. Here a husband and wife 

withdrew their complaints under an agreement by which the husband promised to pay her an 

allowance and the wife to refrain from pledging his credit. The agreement was held to be a 

binding contract. 

Danckwerts LJ in Jones v. Padavatton (1969) 2 AII ER 616 said that “it is one of those family 

arrangements which depends on the good faith of the promises which are made and are not 

intended to be rigid, binding agreements”.  

The Indian Courts have also exhaustively dealt with the issues of animus contrahendi in 

contract. It is to be noted that the Supreme Court in CWT v. Abdul Hussain (1988) has 

opined that the requirement of intention to enter into a contract is an open ended question.  

But a limited recognition of the applicability of this principle in India can be inferred from 

the decision of Supreme Court in Banwari Lal v. Sukhdarshan Dayal (1973) 1 SCC 294. In an 

auction sale of plots of land, a loudspeaker was spelling out the terms, etc. of the sale, one of 

the statements being that a plot of certain dimensions would be reserved for a dharamshala. 

Subsequently that plot was also sold out for private purpose. The purchaser sought to restrain 

this. Chandrachud J said: Microphones have not acquired notoriety as carriers of binding 

representations. Promises held out over loudspeakers are often claptraps of politics. In the 

instant case, the announcement was, if at all, a puffing up of property put for sale.  

A clue that intention to be legally bound is an essential requirement under the Indian Contract 

Act also can be seen in the fact that a proposal has to be made with willingness to do business 

on the proposed terms.  

The use of the word “willingness” in Section 2(a) indicates that intention to enter into a legal 

relationship is an integral part of the concept of agreement.  

Test of Intention- Objective/ Subjective 

The test of intention to enter into a legal relationship is objective, not subjective. In Merrit v 

Merrit (1970) 1 WLR 121 an agreement to transfer to the wife the beneficial ownership of the 

matrimonial home made at the time of separation was held to be binding. But in Gould v. 

Gould an agreement similarly made was held to be not binding as the husband undertook to 

pay only as long as he had the means to pay. Uncertainty of these words showed that no legal 

relations were contemplated.  
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In Simpkins v. Pays, where few ladies used to participate in a crossword puzzle and 

contributed money and labour without any rule in solving it. It was held that any prize money 

won out of it should be distributed amongst them and all the participant ladies should be 

given their shares as facts and circumstances show an intention to enter into a legal 

relationship.  

 


